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Al i ment os Desi dr at ados Al con Ltda.

John D. Dalier, Trademark Exami ning Attorney, Law O fice 105
(Thomas G Howel |, Managi ng Attorney).

Bef ore Hohein, Hairston and Drost, Adm nistrative Tradenark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

Ind. E Com De Alinentos Desidratados Al con Ltda. has

filed an application to register the mark "LABCON PROTECT" for

"chemical products, nanely, aquariumwater conditioners."?

! Ser. No. 76/158,811, filed on Cctober 20, 2000, which is based on an
al l egation of a bona fide intention to use such mark in comerce.
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Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground
that applicant's mark, when applied to its goods, so resenbles
the mark "LABCONCO, " which is registered for, in particular,

2

"water purification units and parts thereof,"“ as to be likely to

cause confusion, or m stake or to deceive.

2 Reg. No. 1,489,951, issued on May 31, 1988, which sets forth March
1963 as a date of both first use anywhere and first use in comerce,
combi ned affidavit 888 and 15. Wile such registration, inits
entirety, covers the follow ng goods, the refusal to register, as
not ed above, is based solely upon the registration of the mark
"LABCONCO' for "water purification units and parts thereof":

"scientific apparatus, nanely, tissue culture
encl osures, and parts thereof; |aboratory gloves, ultra
violet lights; kjeldahl distillation apparatus, kjeldahl
nitrogen apparatus, Kkjeldahl digestors, fat extractors,
crude fiber apparatus, |aboratory equi pment washers, and
parts thereof, flasks, anpules, serumbottles; stopperable
chanbers, acid traps, vacuumtraps, vacuum punps, vacuum
gauges, and parts thereof; portable |aboratory apparatus,
nanmely carts, tables, instrunent desks, caddys [sic] and
flask carriers; tray dryers; and fire extinguishers” in
International O ass 9;

"“environnmental control apparatus, nanely fune hoods,
fume hood bl owers, |aboratory blowers, and parts thereof;
Il am nar fl ow safety encl osures and parts thereof;
| aboratory ducting, filters for |laboratory ventilating
systens, exhaust filter packs; fune absorbers, fune
scrubbers, water purification units and parts thereof;
freeze drying units, shell freezers, refrigerated drying
chanbers, and parts thereof; manifolds, dry ice freezers,
bul k dryi ng chanbers, heaters for |aboratory drying
chanbers, glove box safety enclosures and parts thereof;
and sinks with integral work surface[s]"” in Internationa
G ass 11; and

"l aboratory general purpose cabinets, chairs, tables
and dessi cator cabinets" in International dass 20.
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Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. W affirmthe refusal to
register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a
l'i keli hood of confusion. Inre E 1. du Pont de Nenmours & Co.,
476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). However, as
i ndi cated in Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), in any likelihood of
confusion analysis, two key considerations are the simlarity of
the goods and the sinmilarity of the narks.?3

Turning first, therefore, to consideration of the
respective goods, applicant argues that contrary to the
Exam ning Attorney's contention that the goods are highly
rel ated because they are both used to purify water, its
"chem cal products, nanely, aquarium water conditioners,” are
goods whi ch, as shown by the information it nade of record from
its website, "are in the formof liquid drops for use in
aquari uns, tanks and terrariuns.” Such goods, applicant notes,
condition tap water by neutralizing the chlorine and heavy

metals therein and protect marine life by "fornfing] a filmon
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t he body of the fish or aninmal, which preserves the natural
mucus, scales and flippers of fish and facilitates recovery of
wounds and perfect devel opnent of the shell in reptiles.” 1In
contrast, applicant insists, registrant's goods are "'scientific
apparatus” in the formof "water purification units and parts

t hereof,"" which "is technical equipnent which purifies water
for use in the laboratory."”

Applicant maintains, therefore, that categorizing its
goods and those of the registrant "within the sanme broad field
of water treatnment products does not nean that the goods are
simlar or confusion is |ikely because both the use and purpose
of the goods are different" (italics in original):

The Exam ning Attorney's attenpt to

classify both products in the same general

category of goods, since both technically

"purify water," ignores the fact that

Appel I ant' s goods are chem cals, and not

apparatus. This nakes confusion unlikely

since Appellant's goods are chemicals in the

formof drops and used for the protection of

reptiles and aquatic animals, while the ...

[registrant's product] is an apparatus in

the form of sophisticated nechanica

equi pnent used for water purification with

| aboratory testing--a markedly different

pur pose and form

I n addi tion, applicant contends that the channels of trade for

the respective goods are different in that, as shown by the

® The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cunulative effect of differences in the
essential characteristics of the goods and differences in the marks."
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excerpts which it made of record fromregistrant's website,
registrant's water purification units "are marketed to
scientists, l|laboratories, or other professional or institutional
custoners and are sold through distributors.” Applicant

enphasi zes that its aquariumwater conditioners, on the other
hand, are the kinds of chem cal products which "would be

mar keted directly to individual consunmers ... through ordinary
consumer retail channels, such as a pet food store.” Thus,
accordi ng to applicant:

Since pet food stores do not offer highly

speci al i zed scientific equi pnment and

di stributors specializing in scientific

equi pment woul d not sell pet supplies,

consuners woul d not encounter the respective

goods in the sane channels of trade. This

belies the likelihood that simlar

purchasers woul d encounter these goods.

Finally, applicant urges that "[w] hen the class of
buyers for the goods are professional or commercial purchasers,
t he sophistication of the consuners reduces the risk of
i keli hood of confusion between marks." Applicant naintains, in
this regard, that "[b]ecause sophisticated purchasers display a
hi gher degree of care, the sophistication of the consuners may
be 'the nost critical factor' in the likelihood of confusion

anal ysis," citing Astra Pharmaceutical Products, Inc. v. Beckman
Instrunments, Inc., 220 USPQ 786, 790 (1st Gr. 1983). 1In this

case, applicant notes that registrant's water purification units
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woul d be purchased, as previously indicated, by scientists,

| aboratories and other professional or institutional custoners
t hrough various distributors of such scientific |aboratory
apparatus. A necessary consequence thereof, applicant asserts,
is that such purchasers will be highly discrimnating and
careful in their purchasing decisions in that:

Because of their training, as well as the
potentially serious consequences attendant
to choosing an inproper product, it can be
expected that professionals in |aboratories
will use a high level of care in selecting
their products. .... It is extrenely
unlikely that a scientist working in a

| aboratory woul d associ ate the sophi sticated
techni cal equi pnment used in the |aboratory
[and] sold through distributors with the
drops used to protect the fish and turtles
inaterrariumor aquarium In fact, it is
unlikely that the [respective] goods would
even come to the attention of the same kinds
of purchasers, and in the unlikely event
that they did, the individual would be able
to distinguish [the goods by] the marks.

W are constrai ned, however, to agree with the
Exam ning Attorney that, as identified in applicant's
application and the cited registration, the goods at issue are
sufficiently related that, if marketed under the same or simlar
mar ks, confusion as to the source or sponsorship thereof is
likely to occur. As the Exam ning Attorney correctly points
out, it is well settled that the issue of |ikelihood of
confusion nust be determ ned on the basis of the goods as they

are set forth in the involved application and the cited
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registration, and not in |ight of what such goods are shown or
asserted to actually be. See, e.g., Cctocom Systens Inc. v.
Houst on Conputer Services Inc., 918 F. 2d 937, 16 USPQ2d 1783,
1787 (Fed. Cir. 1990); Canadi an Inperial Bank of Comrerce, N. A
v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815-16 (Fed.
Cr. 1987); CBS Inc. v. Mdrrow, 708 F.2d 1579, 218 USPQ 198, 199
(Fed. Cr. 1983); Squirtco v. Tony Corp., 697 F.2d 1038, 216
USPQ 937, 940 (Fed. Cir. 1983); and Paul a Payne Products Co. V.
Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77
(CCPA 1973). Thus, where applicant's and registrant's goods are
broadly described as to their nature and type, it is presuned in
each instance that in scope the application and registration
enconpass not only all goods of the nature and type descri bed
therein, but that the identified goods nove in all channel s of
trade which would be normal for those goods and that they woul d
be purchased by all potential buyers thereof. See, e.g., Inre
El baum 211 USPQ 639, 640 (TTAB 1981).

As the Exam ning Attorney further observes, not only
is it obvious that applicant's goods, which are broadly
identified as "chem cal products, nanely, aquarium water
conditioners, "are used in aquariunms,” but with respect to
registrant's broadly identified "water purification units and

parts thereof,” the four articles nade of record froma search

of the "NEXI S" database denonstrate, according to the Exam ning
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At torney, that

aquari uns. "

"wat er purification systens are also used in

Specifically, the Exam ning Attorney points out

that (bold type in original):

[In] the first article [it is] stated that
"Ccean Journey is a nonprofit aquariumon
t he banks of the South Platte River

. Enpl oyees ... have raised concerns about

possi ble water purification problens ..."
The other three articles denonstrate that
aquariunms use water purification systens.

| t

is clear that Applicant's goods and the

Regi strant's goods are simlar in nature in
that water purification systens and aquarium
wat er conditioners are both used in

aquari uns.

Because Registrant's identification [of

its goods as] "water purification units" is

not

l[imted in the type of use, and the

evi dence of record establishes that water
purification units are used wi th aquari uns,
Regi strant's "water purification units and
parts thereof" nust be considered to include
t hose water purification units that are used
with aquariuns. It follows, then, that
Applicant's goods and Registrant's good are
both used to cleanse and purify aquarium
water. As Applicant's goods and

Regi strant's goods would then serve the
sanme, or nearly the sane, purpose, the goods
are simlar in nature and therefore rel ated.

While applicant, in its reply brief, again stresses

that its goods are water conditioning chem cals whereas

regi strant's goods are water purification units, it is well

est abl i shed,

as the Exam ning Attorney properly points out,

t hat

goods need not be identical or even conpetitive in nature in

order to support a finding of likelihood of confusion. It

is
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sufficient, instead, that the goods are related in sonme nanner
and/or that the circunstances surrounding their marketing are
such that they would be likely to be encountered by the sane
persons under situations that would give rise, because of the
mar ks enpl oyed in connection therewith, to the m staken belief
that they originate fromor are in sone way associated with the
sane producer or provider. See, e.g., Mmnsanto Co. v. Enviro-
Chem Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re
I nt ernati onal Tel ephone & Tel egraph Corp., 197 USPQ 910, 911
(TTAB 1978). Here, as another of the "NEXIS" articles nmade of
record nmakes clear, water purification units would be used, just
as applicant's water conditioning chem cal products would al so
be used, in home aquariuns and not just in commercial ones:*
"Aquarium scientists and engi neers are

very careful, beginning with the capture of

the fish in the Florida Keys. Each fish is

transported in as safe a nanner as possible

to the aquarium given a fresh water bath
and placed in a quarantine tank for seven to

* For conpl eteness, we note that the other two "NEXIS" articles in the
record refer, in relevant part, to aquariumwater purification in such
contexts as the followi ng (enphasis added):

"Openi ng a | andl ocked aquarium from scratch
al so denmands practicality. [Curator of the Ccean
Journey aquarium Scott] Nygren nust juggle
several major initiatives at once, ranging from
constructi on nmanagenent to water purification to
fish collecting.” -- Denver Rocky Muntai n News,
April 13, 1997; and

“Marine aquariumwi th a dialysis water
purification system" -- Ol ando Senti nel
Cct ober 16, 1995.
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60 days to be treated for di seases and
adapted to aquariumlife. Then it is

rel eased into the big, 500,000 gallon coral -
reef display that is the main focus for the
aquarium s visitors.

What makes the fish in the coral -reef
tank do so well? Purification! The
aquariumhas an el aborate, carefully tuned
systemto keep the water in the exhibit at
just the right balance for healthy fish.

The "purified seawater is then
returned to the exhibit, where it begins
anot her cycle of having fish live in it and
t hen passes through the cl eansi ng procedure
again. Aquariuns everywhere (such as the
Pier Agquariumin St. Petersburg or even
those in private honmes) use variations of
the same purification techniques." -- St.
Pet ersburg Tines, March 7, 1995.

In the present case, nothing in applicant's
identification of its goods |imts its "chem cal products,
nanmel y, aquarium water conditioners" to purchases by ordinary
consuners, through pet supply shops or pet food stores, for use
in their home aquariuns, nor is there any restriction in
registrant's identification of its "environnental control
apparatus” which restricts its "water purification units and
parts thereof” to sales, through specialized distributors, to
such sophi sticated buyers as mari ne biol ogi sts, managers of
scientific |laboratories or directors of comrercial aquari uns.
Bot h applicant's chem cal products, nanely, aquarium water

conditioners, and registrant's pieces of apparatus or equi pnent,

10
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nanmely, water purification units and parts thereof, would thus
be sold to the sanme cl asses of purchasers through the sane
channel s of trade consuners. Odinary consuners would buy the
respective products for use in their home aquariuns through pet
supply shops or pet food stores, and sophisticated scientific
and busi ness purchasers woul d obtain such goods for use in
connection with comrercial aquariuns through specialized
di stributors of those products. The respective goods, by virtue
of the fact that both are used to treat and inprove the quality
of water in aquariunms, are thus so closely related that their
mar keti ng under the sanme or simlar marks would be likely to
cause confusion as to the origin or affiliation thereof.

Turning, therefore, to consideration of the marks at
i ssue herein, applicant urges that confusion is not likely
because, when viewed in their entireties, there are significant
di fferences between them Although conceding, in its main
brief, that "the terns 'l abcon'" and 'l abconco’ are simlar,"
appl i cant nonetheless insists that "there are al so noticeable
di fferences between the simlar terns 'l abcon' and 'l abconco
whi ch hel ps [sic] further distinguish the marks." The sole such

di fference nentioned by applicant, however, is that registrant's

mark "uses the letters 'co' at the end of 'l abcon,' whereas

11
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Appel | ant does not."®

Al t hough appl i cant observes, noreover,
that its mark "consists of an arbitrary term LABCON, along with
t he suggestive term PROTECT," applicant acknow edges that the
latter term while "help[ing] to distinguish the mark's overal
appearance fromthe cited mark," is otherw se weak as an

i ndi cator of source inasmuch as it admittedly "suggests the
protection” provided to marine life and aquatic environnents by
its aquarium water conditioners.

We concur with the Exam ning Attorney, however, that
overall, applicant's mark "LABCON PROTECT" and registrant's
"LABCONCO' mark are so simlar in comrercial inpression that,
notw t hstanding that there are certain differences in the marks
whi ch are apparent on a side-by-side conparison thereof,
confusion is likely. As the Examining Attorney correctly points
out, the proper test for determning likelihood of confusion is
not whet her the respective nmarks are distinguishable on the
basis of a side-by-side conparison, but whether they create

basically the same overall commercial inpression. The reason

therefor is that a side-by-side conparison is ordinarily not the

> Wil e applicant also points out that, as shown by an excerpt which it
made of record fromregistrant's website, the term"labconco" is "an
acronymfor the original owner's nanme, 'Laboratory Construction
Conpany'" (italics in original), there is nothing in the record which

i ndi cates, for exanple, that custoners for applicant's goods woul d be
aware of the derivation or underlying neaning of registrant's
"LABCONCO' mark. Such consuners woul d consequently regard
registrant's mark, in terns of its meaning or connotation, in

12
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way that customers will be exposed to the marks. |Instead, it is
the simlarity of the general overall commrercial inpression
engendered by the marks which nust determ ne, due to the
fallibility of menory and the concomtant |ack of perfect
recall, whether confusion as to source or sponsorship is |ikely.
The proper enphasis is accordingly on the recollection of the
aver age purchaser, who normally retains only a general rather
than a specific inpression of marks. See, e.g., G andpa
Pi dgeon's of M ssouri, Inc. v. Borgsmller, 477 F.2d 586, 177
USPQ 573, 574 (CCPA 1973); Envirotech Corp. v. Solaron Corp.
211 USPQ 724, 733 (TTAB 1981); and Sealed Air Corp. v. Scott
Paper Co., 190 USPQ 106, 108 (TTAB 1975).

Here, as applicant concedes, not only are the terns
"LABCON' and "LABCONCO' similar in all respects (including
sound, appearance and connotation), but such terns are
substantially simlar, differing only in the presence of the
suffix "CO" in registrant's mark, which would readily be
regarded as signifying nothing nore than a business entity
(specifically, a conpany). The additional presence of the term
"PROTECT" in applicant's "LABCON PROTECT" mark is insufficient
to distinguish such mark fromregistrant's "LABCONCO' nmark since

it is highly suggestive of the purpose or use of applicant's

essentially the sane nanner as the "LABCON' portion of applicant's
"LABCON PROTECT" nmarKk.

13
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aquarium water conditioners, which is to protect the fish and
other animal life in the aquatic environnent of an aquarium
When considered in their entireties, the respective marks are so
substantially simlar in conrercial inpression that confusion as
to source or sponsorship of applicant's aquarium water
conditioners and registrant's water purification units and parts
thereof is likely to occur

Furthernore, while it would seemto be the case that,
unli ke ordi nary consuners, purchasers of applicant's aquarium
wat er conditioners and registrant's water purification units for
use in connection with comrercial aquariunms would typically be
know edgeabl e and di scrimnating custoners, the sophistication
and care exercised by such buyers in their selection of
applicant's and registrant's products "does not necessarily
preclude their mstaking one trademark for another" or
denonstrate that they otherwise are entirely i mune from
confusion as to source or sponsorship. Wncharger Corp. v.
Rinco, Inc., 297 F.2d 261, 132 USPQ 289, 292 (CCPA 1962). See
also In re Deconbe, 9 USPQ2d 1812, 1814-15 (TTAB 1988); and In
re Pellerin MInor Corp., 221 USPQ 558, 560 (TTAB 1983).
Nonet hel ess, to the extent that the differences in the
respective goods and marks, as argued by applicant, nay serve to
rai se any doubt as to whether confusion is likely, we resolve

such doubt, as we nust, in favor of the registrant. See, e.g.,

14
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In re Hyper Shoppes (Chio) Inc., 837 F.2d 840, 6 USPQd 1025,
1026 (Fed. G r. 1988) and In re Pneumati ques, Caoutchouc
Manuf acture et Pl astiques Kl eber-Col unbes, 487 F.2d 918, 179
USPQ 729 (CCPA 1973).

Accordi ngly, we conclude that custoners who are
fam liar or acquainted with registrant's mark "LABCONCO' for its
"water purification units and parts thereof” would be likely to
bel i eve, upon encountering applicant's substantially simlar
mar k " LABCON PROTECT" for "chem cal products, nanely, aquarium
wat er conditioners,” that such closely rel ated goods enanate

from or are sponsored by or associated with, the sanme source.

Deci sion: The refusal under Section 2(d) is affirned.
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